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CHAPTER 7

Consumer-Directed Home and
Community Services'

Individuals with disabilities want and expect to control their own lives. This includes having a
direct say about the home and community services and supports they receive through the Medicaid
program. Increasingly, states are implementing consumer-directed models of home and communi-
ty service delivery that provide options for individuals and their families to direct and manage
their own services and supports. Consumer-directed services are an alternative to traditional
agency-based service delivery models and can be offered alongside traditional models. This chapter
describes the main features of consumer-directed home and community services, and the interplay
between consumer-directed options and Medicaid policy. It focuses on services furnished through
the Medicaid personal care services state plan benefit and the 1915(c) HCBS waiver authority. The
chapter includes examples of several states’ consumer-directed models.

Introduction

Home and community service programs are frequently criticized for operating under a so-called medical
or professionally managed model, under which professionals decide what services will be provided and
how, when, and by whom. Many individuals feel these models do not meet their needs. Consumer-
directed (CD) services first emerged in personal assistance services as an alternative to the individual’s
being limited to obtaining attendant services only from employees of professional agencies or from spe-
cific agencies licensed, certified, or otherwise authorized under a public program. A CD service model:
(a) gives beneficiaries (and/or their families) the authority to develop service and support plans that
reflect their wishes and preferences, and (b) gives them the choice of hiring/firing, scheduling, training,
supervising, and purchasing services and, within the boundaries established by law, directing the pay-
ment of personal assistance workers and other service and support providers.?

Since its inception, the Medicaid program has been premised on the statutory principle that each benefici-
ary of service has the right to choose his or her own health care provider.® Over the past few years, as
Medicaid’s role in furnishing home and community long-term services has expanded, consumer direction
and self-management of services have emerged as critical elements in enabling people with all types of dis-
abilities to direct and manage their own services and supports. CD models are being increasingly used in
the provision of Medicaid home and community long-term services. And state-initiated approaches, aimed
at increasing the individual’s choice and control with respect to Medicaid services and supports, continue
to generate much interest throughout the country. These approaches include the Self-Determination for
People with Developmental Disabilities, Cash and Counseling, and Independent Choices initiatives.
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Personal Assistance Service Delivery Models: Two Ends of a Continuum

Two examples of state personal assistance service delivery models illustrate the ends of a continuum, with many
different models falling between them.

Consumer-Directed Personal Assistance Service Delivery Models

Consumer-directed (CD) models enable individuals to hire and fire, schedule, train, and supervise their own per-
sonal assistance providers (usually termed aides, attendants, or workers), with few restrictions on who can be
hired. A CD model typically puts all responsibility for recruiting and selecting an aide on the individual (or fami-
ly) and usually assigns the individual responsibility for ensuring that the aide(s) know how to do the work and
for training the worker(s) if necessary. Public programs occasionally assist in identifying potential candidates, by
providing a worker registry or helping the consumer perform a criminal background check. A CD model may
also make publicly funded consumer and worker training available. Although the number of hours of personal
assistance authorized for the individual in any particular month might be limited, individuals have the authority
to schedule when the assistance will be provided, and both consumer and worker are free to negotiate sched-
ule changes. A full-fledged CD model also involves individuals in the process of paying their workers (e.g., by
signing timesheets), even though the actual wages are paid from public funds.

Professionally Managed Service Delivery Models

Professionally managed models require that aides be employees of authorized home health or home care agen-
cies. Agencies hire workers according to agency criteria and assign employees to serve particular consumers.
Choice among agencies is limited by the number of authorized providers in the area where the consumer lives.
Frequently, there is only one such agency. Consumer choice of agency aides is generally restricted to “veto”
power—although dissatisfied consumers may ask to have a worker replaced, and the agency will generally
honor such a request as long as another worker is available. Agencies may shift employees from one individual
to another—although they typically try to honor individuals’ requests to have the same workers on a regular
basis. Agencies also schedule the aides’ work hours and may determine whether or to what extent they will
accommodate consumer scheduling preferences. Agencies also conduct aide training and supervision. Some
public programs mandate minimum training and supervision requirements. Others leave it up to the agencies or
state licensing laws to set such requirements. Since training, certification, and professional supervision require-
ments can affect service costs, the added value of such requirements needs to be carefully assessed.

This evolving concept, referred to alternatively as
self-determination, consumer-directed services,
and participant-driven supports, is having a sig-
nificant impact on the development and imple-
mentation of home and community services and
supports for people with developmental disabili-
ties, physical disabilities, and serious mental ill-
ness, as well as elderly individuals who have all
types of disabilities. Regardless of the nomencla-
ture used, implementing the concepts of consumer
direction or self determination enables states to
offer individuals the opportunity, support, and
authority to direct the services they receive.

The principles of consumer direction encompass
the goal of affording consumers the authority and
tools to craft their own services plans, with the
freedom to use both traditional and nontradition-

al providers and to direct and manage their serv-
ices and supports. In the CD model, the Medicaid
beneficiary is his or her own *“care/service man-
ager” (with the assistance, at the discretion of the
individual, of friends and family members).
Individuals still have access to advice and profes-
sional expertise. However, this assistance takes
the form of educating and supporting consumers
to do their own care planning and service coordi-
nation, rather than doing such tasks for them.*

Assistance for individuals in managing and
directing their home and community services and
supports can be provided by paid professionals
who are variously termed service coordinators, sup-
port brokers, personal agents, counselors, or consult-
ants. This new terminology underscores the philo-
sophical differences between professional case/



care management as typically practiced and sup-
porting individuals in directing and managing
their own services.®

The principles of CD services are also reshaping
the provision of home and community services for
individuals with cognitive disabilities. For exam-
ple, self-determination for people with develop-
mental disabilities embraces the principle that
individuals should have the authority to select,
direct, and manage their services. In self-determi-
nation, individuals may enlist and invite friends
and family members (in the form of a “circle of
support”) to assist them in directing and manag-
ing services. The person’s legal representative or a
surrogate decision maker may also assist and
advise the individual and perform some service
management tasks.

Until recently, CD models have been seen as
appropriate mainly for younger adults with phys-
ical disabilities, because these models originated
in the independent living movement initiated by
this group. However, research suggests that con-
sumers of all ages and their families would like to
be more actively involved in planning and direct-
ing the services they receive.® Not surprisingly,
state policymakers, program administrators, and
consumer constituency groups are increasingly
recognizing CD principles as having broad appli-
cability across the full spectrum of individuals
who need home and community services, includ-
ing elderly persons and persons with cognitive
disabilities (e.g., persons who have a severe men-
tal illness, a developmental disability, or demen-
tia). CD service models are seen as an important
means to improve consumer satisfaction with
services, involve individuals and families in
improving the quality of services, and promote
cost-effective service delivery.

Limits on the permissible scope of consumer
direction are necessary, of course, when services
are financed with public funds. In many CD serv-
ice models, limitations on consumer choice and
control are delineated—with a clear distinction
between the gate-keeping and monitoring func-
tions necessary to maintain fiscal control and pub-
lic accountability, on the one hand, and the CD
features of the model, on the other.
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It is also important to note that CD models can
(and usually do) operate side by side with profes-
sionally managed service delivery models. Indi-
viduals and families differ in the extent to which
they wish to take on full management of their serv-
ices. Some people want to exercise a high level of
control, while others prefer to have services and
supports managed by a provider agency—so long
as the agency is responsive to their needs and pref-
erences. Consequently, neither individuals nor
states face an either/or proposition. What is impor-
tant is that home and community services afford a
full range of options for consumer direction.

There is little doubt that CD service principles will
fundamentally reshape the future provision of
home and community services for people with all
types of disabilities.

Consumer Direction and Medicaid

As the role of the Medicaid program in under-
writing home and community services has
expanded, questions have arisen concerning the
compatibility of CD models and principles with
Medicaid requirements. Part of the mythology
that surrounds the Medicaid program is that
Federal rules dictate the use of a medical or pro-
fessionally directed model and that, therefore, the
program cannot accommodate or might actually
be hostile to CD models in the home and commu-
nity services arena. This is not the case.

For example, Medicaid can cover long-term serv-
ices provided by in-home aides or attendants in
three ways—under the mandatory home health
state plan benefit, the personal care services
optional state plan benefit, and 1915(c) home and
community-based services waiver programs. Of
these, only coverage under the mandatory home
health benefit limits the provision of services to
Medicare/Medicaid certified home health agen-
cies that meet Federal “conditions of participa-
tion”—conditions that limit the extent to which
individuals can direct their own services. Only a
few states (e.g., Colorado, Delaware) finance even
a small amount of long-term home attendant care
under the home health benefit. In no state, how-
ever, is the home health benefit the only or even
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the primary mechanism for financing personal
assistance services. Most states offer Medicaid
personal assistance services either through the
personal care services optional state plan benefit
and/or under one or more 1915(c) waivers.
Neither of these financing mechanisms requires
states to adopt a medical or professional model of
service delivery.

CD models for personal assistance services first
took hold in various state non-Medicaid personal
assistance programs, most notably the California
In-Home Supportive Services (IHSS) program.
These programs grew out of the independent liv-
ing movement for people with disabilities during
the 1960s and 1970s. Since then, and at a quicken-
ing pace in recent years, the essential features of
CD services have been incorporated in many
Medicaid home and community service programs;

* Although many states require that personal
care services be provided by state licensed
home care agencies (though not necessarily by
Medicare/Medicaid certified home health
agencies), other states allow CD organizations,
such as independent living centers, to be per-
sonal care services providers. Many states also
make it possible for beneficiaries to hire “indi-
vidual providers” of attendant services, either
directly or through CD provider organizations.

» Several states (most notably Oklahoma and
Michigan) have covered Medicaid services
provided by consumer-hired attendants under
the personal care services optional state plan
benefit for more than 20 years.

* New York’s personal care attendant program,
which began in the mid-1970s, relied exclu-
sively on consumer-hired attendants for the
first several years. It then shifted to a model in
which the great majority of personal care serv-
ices were provided by licensed home care
agencies. Since 1995, however, New York state
law has required that all local Social Services
Districts (which serve as the local administra-
tors for the Medicaid personal care attendant
program) provide a CD service option to any
Medicaid consumer of attendant care who
wishes to self-direct.

* Medicaid-funded CD personal attendant serv-
ices are available on a very large scale in
California, where the IHSS program serves
close to 200,000 consumers annually, includ-
ing 135,000 Medicaid-eligible consumers
whose services are funded via the Medicaid
personal care services optional state plan ben-
efit. Over 90 percent of IHSS consumers
receive attendant care from aides whom they
hire directly. Use of Medicaid funding to
cover personal attendant services provided to
Medicaid-eligible IHSS consumers began in
19947

* Inproviding services for people with develop-
mental disabilities, several states (e.g., Minne-
sota, New Hampshire, New York, Utah, and
Wisconsin among others) have successfully
modified their HCBS waiver programs to add
CD service options as part of broader initia-
tives to promote self-determination.

A recent study found that half of the personal care
optional state plan benefit programs in 26 states
and 60 percent of the HCBS waiver programs in
45 states provided for CD personal care atten-
dants.® In several states, one of the conditions
imposed on people receiving Medicaid personal
care services is that the individual (or a family
member/surrogate) be capable of directing and
supervising his or her support workers.

The fact that CD principles have already been
embraced by many states in provision of
Medicaid home and community services furnish-
es the most direct evidence that Federal policy
does not dictate the exclusive use of professional-
ly directed service delivery models.

In May 1996, HHS Secretary Donna Shalala reaf-
firmed the department’s support for home and
community services and the principle of “offering
consumers the maximum amount of choice, con-
trol, and flexibility in how those services are
organized and delivered.” The Secretary listed a
number of specific principles HHS supported,
including several focusing on consumer direction;

* Promoting greater control for consumers to
select, manage, and direct their own personal
attendant services
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CD Services for People with Developmental Disabilities

Self-determination is the ability of individuals to make the choices that allow them to exercise control over
their own lives, to achieve the goals to which they aspire and to acquire the skills and resources necessary
to participate fully and meaningfully in society (Oregon Institute on Disability and Development).

CD services for people with developmental disabilities are taking hold as an outgrowth of the self-determination
movement.”® Self-determination features the use of person-centered planning and individual budgets as tools
that enable individuals to identify and direct their own services. Self-determination has also adopted some of the
mechanisms (e.g., use of intermediaries) that were pioneered in CD personal assistance programs.

Individuals with developmental disabilities who participate in HCBS waiver programs frequently receive addi-
tional discrete services and supports (e.g., employment supports and habilitation) as well as personal assis-
tance. Thus, CD models for people with developmental disabilities (in contrast to CD personal assistance mod-
els) often span multiple services.

Beginning almost two decades ago, many states clearly established that they would use person-centered plan-
ning methods in identifying which supports would be offered to meet the needs of waiver program participants.
Wisconsin’s HCBS waiver program for people with developmental disabilities has used person-centered plan-
ning to develop waiver plans of care since the program began in 1984.

In contrast to more traditional approaches, person-centered planning emphasizes individuals’ expression of their
life goals and the crafting of strategies to achieve these goals with a combination of paid and unpaid supports.
In person-centered planning, the individual (along with other persons the individual chooses to invite to assist in
developing the plan) is in charge of the support planning process. Several states (e.g., Michigan, Hawaii, and
California) have changed their laws and policies to embrace person-centered planning as their principal tool in
developing support strategies for people with developmental disabilities.

* Experimenting with alternative ways to pay ary may hire their own provider, train the
for services (e.g., vouchers and direct cash pay- provider according to personal prefer-
ments) in addition to the traditional methods ences, supervise and direct the provision

of personal care services and, if necessary,

* Encouraging use of alternative providers, fire the provider. The state Medicaid
including informal providers such as friends Agency maintains responsibility for ensur-
and relatives ing the provider meets state provider qual-

ifications...and for monitoring service

+ Developing new ways to help consumers train delivery. Where an individual does not
and manage their attendants. have the ability or desire to manage their

own care, the state may either provide per-

In 1999, HCFA revised its guidelines concerning sonal care services without consumer

provision of personal care services under the direction or may permit family members

Medicaid state plan, to clearly establish that states or other individuals to direct the provider

may employ CD models to provide these services. on behalf of the individual receiving serv-

Section 4480 of the State Medicaid Manual states: ices.” (See Appendix Il for the complete

. text of this guidance.)
“A State may employ a consumer-directed

service delivery model to provide person- While these guidelines are specific to personal
al care services under the personal care care/personal assistance services furnished as a
optional benefit to individuals in need of Medicaid state plan benefit, they apply equally to
personal assistance, including persons similar services and supports that states furnish
with cognitive impairments, who have the through HCBS waiver programs (under which
ability and desire to manage their own states in any case have the latitude to offer servic-

care. In such cases, the Medicaid benefici- es on a less restrictive basis than under their state
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plans). The importance of these HCFA guidelines
is that they clearly sanction the CD philosophy
that has been in operation at the state level for
many years—arrangements that also enable fami-
ly members and other individuals to direct servic-
es (when the individual might not be able to do so
by virtue of cognitive impairment, illness, or
another reason).

While HCFA sanctions and supports CD models,
Medicaid policy is still evolving to accommodate
the principles (and some of the operating features)
of CD service models. CD models depart from tra-
ditional Medicaid service delivery practices, fea-
turing use of alternative administrative mecha-
nisms and altering program/provider/benefici-
ary relationships. The basic framework of existing
Medicaid policy is the product of a much earlier
era. As such, it did not anticipate service models
in which the consumer exercises considerable con-
trol. HCFA is taking several steps to clarify and
update its program guidelines to accommodate
CD service models, and has been working with
states interested in offering CD services. Federal
Medicaid policy poses certain issues with respect
to the feasibility of operating some types of CD
models (e.g., models based on “cashing out”
Medicaid benefits). But it does not stand in oppo-
sition to CD models.

Several topics related to the interplay between
Medicaid policy and CD services merit extended
discussion, because they are often a source of
uncertainty concerning the feasibility of furnish-
ing Medicaid home and community services in a
fashion consistent and compatible with CD princi-
ples. These topics include (a) service planning and
authorization; (b) furnishing assistance to individ-
uals in directing and managing their supports; (c)
consumer choice and provider qualifications; and
(d) performance of skilled nursing tasks. Each is
discussed in turn.

Service Planning and Authorization

CD service models depart from professionally
directed service models by affirming that the indi-
vidual plays a very active and decisive role in
service planning. Planning goals are identified in
collaboration with the individual and specify in

detail the services the person will receive. While
person-centered planning methods have been
associated mainly with services for persons with
developmental disabilities, they are employed in
home and community services for individuals
with other disabilities as well.

With the exception of home health services,
Medicaid policy does not dictate that home and
community service plans must be prepared by
medical, clinical, or case management profession-
als. Whether for HCB waiver services authorized
in a plan of care or personal care/personal assis-
tance services under the optional state plan bene-
fit, states have considerable latitude with regard
to empowering the individual to manage and
direct authorized services. In personal assistance
services, for example, many states already pro-
vide that individuals may directly schedule when
authorized hours of services are to be furnished
and alter the schedule to meet their needs. In an
HCBS waiver program, states also may permit
the individual to manage the schedule of service
provision or alter the mix of authorized services
to meet their changing needs without having to
develop an entirely new plan of care. However,
the statutory requirement that “services be pro-
vided pursuant to a written plan of care” must
continue to be met. Specific provisions include
the following:

HCBS waiver program. Federal law re-
quires that the services individuals
receive through an HCBS waiver program
be provided pursuant to a plan of care.*
Neither Federal law nor regulations spec-
ify the process by which this plan of care
is developed. The plan of care must meet
the requirements spelled out in the State
Medicaid Manual*? and any other require-
ments included in the state’s approved
HCBS waiver request. The plan of care
must also be consistent with the require-
ment that the state assure the health and
welfare of the individual.®®* Person-
centered or other alternative planning
processes that yield a plan of care that
meets these fundamental requirements
are entirely acceptable with respect to the
provision of HCB waiver services.



Personal care/personal assistance services.
At one time, Federal regulations dictated
that optional state plan benefit personal
care/personal assistance services be auth-
orized by a physician and supervised by
nursing personnel. In the Omnibus Recon-
ciliation Act of 1993, states were specifical-
ly authorized to use alternative service
authorization methods, including those
that do not require the involvement of
medical personnel.* This change enables
states to adopt alternative approaches to
service planning for this benefit.

Furnishing Assistance to Individuals in
Managing and Directing Services

Although CD service models are based on the
individual’s playing a direct role in identifying,
arranging, managing, and directing his or her
services and supports, a state may provide assis-
tance to individuals in carrying out that role. Such
assistance may include: (a) providing individuals
with assistance, training, and education in super-
vising workers; (b) making the services of interme-
diary service organizations available (as described
below); and (c) furnishing more intensive assis-
tance in the form of “support brokers” or “per-
sonal agents.”

With respect to intermediary services, a number
of management activities may be considered nec-
essary and reimbursable. These include assisting
individuals with disabilities to manage workers
who furnish services to them. Such activities are
all part of a self-directed service delivery
approach. Medicaid payment can be made for
activities, furnished by an intermediary organiza-
tion, that are set forth in an approved waiver,
when they meet applicable Federal criteria.

HCFA is in the process of working with the states
and other stakeholders to clarify the various pay-
ment options available to states to ensure fiscal
accountability and the presence of an audit trail,
and to ensure that these activities are supported
and reimbursed in an appropriate manner. In CD
personal assistance services and self-determina-
tion, consumer-selected intermediaries have
emerged that provide a valuable service by assist-
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ing the beneficiary with, or relieving him or her
entirely of, some of the burdens that arise when
the consumer performs employment-related tasks.
The establishment and use of consumer-selected
intermediary organizations support the direction
and management of services by beneficiaries and
also facilitate Medicaid program administration.
States have the flexibility to structure provider
agreements, and can define provider qualifica-
tions for self-directed services broadly, to support
individual choice and direction.

With respect to the use of support brokers or per-
sonal agents, questions often arise concerning the
interplay between this type of assistance and case
management services, since Medicaid policy pro-
hibits the provision of duplicate services to an
individual. In particular, does furnishing one type
of service preclude provision of the other service
concurrently? So long as the assistance furnished
to an individual to help manage his or her servic-
es is distinct from the activities a case manager
performs on the individual’s behalf, both types of
services may be furnished to an individual. For
example, in the Pennsylvania Person/Family-
Directed Supports HCBS waiver program for per-
sons with mental retardation, HCFA approved
the state’s offering “personal support” services
(which include support broker/personal agent-
like activities) based on the state’s demonstration
that such services were different from, and did not
duplicate, the case management services also fur-
nished to waiver participants.

Consumer Choice and Provider
Qualifications

The Medicaid “freedom of choice” principle
establishes that individuals can select the
provider(s) of the services for which they are eli-
gible.* This principle applies to all Medicaid-
funded services, including services furnished
through HCBS waiver programs. The Social
Security Act allows the Secretary to grant states a
waiver of freedom of choice only in certain cir-
cumstances, and then only when other safeguards
are in effect that preserve consumer choice.

Free choice of provider is absolutely necessary for
individuals to be in the position of directing their
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own supports. The Medicaid freedom of choice
principle extends only to “qualified” providers,
however. And therein lies the source of limita-
tions and/or complications when seeking to
implement CD service programs. Federal
Medicaid policy (whether under the Medicaid
state plan or through an HCBS waiver program)
requires that a state spell out the qualifications
required of providers and agree to contract only
with providers who meet such qualifications.*

These qualifications must be reasonable (i.e., must
relate to provision of the service), and they also
must comport with state law. Within these stipu-
lations, states have considerable latitude in estab-
lishing the qualifications required of providers of
home and community services. The broader these
requirements, the more people will qualify to pro-
vide services. Some states, however, limit provi-
sion of personal care services to entities that are
licensed as “home care” or “home health agen-
cies” or have been licensed to furnish community
developmental disability services. This means, in
turn, that individuals who provide home and
community services and supports must be
employees of such provider organizations. When
provider qualifications are expressed in this fash-
ion, they can pose barriers to promoting CD serv-
ices. Some of these barriers arise from provisions
of state Nurse Practice Acts, which frequently dic-
tate that even non-health care related personal
assistance be provided under the supervision of a
nurse (and, not atypically, a nurse who him- or
herself must be an employee of a licensed home
care or home health agency).” (This topic is
addressed in more detail below.)

Thus, a central task for states interested in pro-
moting CD services is a thorough assessment of
their provider qualifications to determine whether
they need to broaden the types of organizations
and individuals who may qualify as providers. It
is not necessary to limit providers to traditional
service agencies. Provider qualifications may be
expressed solely with respect to the competencies
and skills individual workers must possess. Many
types of Medicaid HCB services may be furnished
by friends, neighbors, and family members (other
than spouses and parents of minor children). In
various states (e.g., Kansas), families are encour-
aged to seek out individuals in their communities

who can provide some types of HCB services for
people with developmental disabilities.

Consumer-directed models are choice-based
models. The problem often is that the choices are
too few (there may be only one or two “qualified
agencies” that serve the area where the individual
lives). Revamping provider qualifications can be
vital not only in promoting CD services but also in
expanding the potential sources of home and
community services for people with disabilities
more generally.

Performance of Skilled Nursing Tasks

Although CD service models reject the medical
model, avoiding it can be complicated by state
laws and regulations concerning the performance
of “skilled nursing tasks.” Federal Medicaid poli-
cy does not dictate who must perform skilled
nursing tasks, merely that such tasks be per-
formed in compliance with applicable state laws.
But state laws and regulations often dictate that
such tasks be performed by or closely supervised
by a licensed nurse—thereby creating obstacles to
CD service models with a seeming bias in favor of
agency provision of services. Liability concerns
sometimes also stand in the way of promoting CD
service models.

To avoid duplicating home health benefits
already available through Medicare or under the
Medicaid state plan, many HCBS waiver pro-
grams do not offer skilled nursing or rehabilita-
tive therapies. However, “skilled” paraprofes-
sional services still may be provided by personal
care attendants under HCBS waivers or under the
personal care services optional state plan bene-
fit—as long as the services are provided in con-
formity with the state’s Nurse Practice Act. A 1999
HCFA State Medicaid Manual transmittal specifi-
cally states:

“Services such as those delegated by nurs-
es or physicians to personal care atten-
dants may be provided so long as the del-
egation is in keeping with state law or reg-
ulation and the services fit within the per-
sonal care services benefit covered under a
state’s plan. Services such as assistance



with medications would be allowed if they
are permissible in states’ Nurse Practice
Acts, although states need to ensure that
the personal care assistant is properly
trained to provide medication administra-
tion and/or management.*

This policy and its applicability to optional state
plan personal care services and HCBS waiver pro-
grams were reaffirmed in a July 2000 letter from
HCFA to state Medicaid directors.”

Most states restrict performance of medical or
“paramedical” tasks to licensed medical profes-
sionals, although most physician and nurse licens-
ing laws do permit individuals to be trained to
perform skilled services for themselves or for close
family members. Federal Medicaid law references
state licensing laws by requiring that state
Medicaid plans comply with all “applicable” state
and local statutes. Under the Nurse Practice Acts
in most states, tasks such as catheterization, injec-
tions, and administering medications are consid-
ered invasive procedures, which may be per-
formed only by paid personnel who are registered
nurses or persons supervised by registered nurses.

Issues related to the performance of skilled nurs-
ing tasks stem from concerns about quality assur-
ance and liability. Quality assurance is an impor-
tant component of Medicaid home and community
services but is beyond the scope of this Primer. The
rest of this discussion focuses on liability issues.

In October 1997, the National Institute on
Consumer-Directed Long-Term Care Services held
a national conference to explore the pros and cons
of various modifications to Nurse Practice Act
statutes that relaxed restrictions on the perform-
ance of paraprofessional tasks by nonlicensed per-
sonnel.? One motivation for the conference was to
find ways to reduce the very high costs of RN vis-
its to the home—in some cases several times a
day—without compromising the need for account-
ability. The conference focused on alternative
approaches that had been implemented in several
states. Two contrasting models emerged: delegation
and exemption.

Delegation. Registered nurses (RNs) may delegate
tasks considered within the scope of the nursing
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profession to individuals they train and supervise.
Accountability for delegated tasks remains with
the RN. Some Nurse Practice Acts hold nurse del-
egators strictly accountable for any negative out-
comes of tasks performed by their delegates. Tort
law refers to this kind of liability as vicarious liabili-
ty, derived primarily from the legal doctrine of
respondeat superior, literally meaning “let the master
answer.” Under this doctrine, the nurse is held
liable for any injury caused by the negligence or
wrongdoing of his or her delegates. Other Nurse
Practice Acts only hold the RN directly liable in a
legal sense for the delegation process. Thus, if the
worker to whom a task was delegated negligently
harms the consumer, the RN would be liable only
if it were established that his or her assessment,
training, supervision, or other aspect of the delegat-
ing process were performed negligently.

Obviously, whether a state’s Nurse Practice Act
appears to hold a nurse delegator vicariously
liable for negligence by the individual to whom
tasks were delegated or only directly liable for the
delegating process has major implications for
whether or not nurses, as a practical matter, will
be willing to delegate. (Most Nurse Practice Acts
do not differentiate between delegation in an
inpatient setting, such as a hospital or nursing
home, as contrasted with nurse delegation in the
home care setting.)

Exemption. The exemption alternative provides a
way to deal with liability concerns. The primary
difference between specific delegation and
exemption is in where the authority and responsi-
bility associated with each lie. In an exemption
approach, it is the implicit right of the person
needing a service to manage provision of a serv-
ice, as he or she prefers, as long as the provider of
service falls within the exempt category. Nurses
are not held responsible for provision of the serv-
ice. But they may continue to play an important
role in educating the provider and the consumer
of the service—as well as, in some instances, mon-
itoring the service over time.

Several states have dealt with the delegation issue
by providing specific “exemptions” in their Nurse
Practice Acts for consumer-hired personal atten-
dants in Medicaid-funded programs. (Most if not
all states exempt family members.) This approach
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not only protects nurses, who may assist in train-
ing consumer-hired aides without assuming lia-
bility for the aides’ subsequent actions. It also has
the advantage of clearly protecting the state
against liability for any harm that might be caused
by consumer-directed aides. The exemption pro-
vision in New York’s Nurse Practice Act for con-
sumer-hired attendants, for example, contains
language specifically stating that the exemption
applies to the Medicaid-funded CD personal care
attendant program. Kansas also exempts its
Medicaid HCBS waiver program, which serves
self-directed persons with disabilities, from the
provisions of its Nurse Practice Act. California
users of personal assistance services are allowed
to take responsibility for such tasks as long as a
physician authorizes them to do so.

As Medicaid home and community services
expand, states increasingly will need to grapple
with the interplay between their Nurse Practice
Acts and affording individuals opportunities to
select community workers to perform some nurs-
ing tasks, particularly when such tasks need to be
performed on a daily or more frequent basis. At
the same time, states will also have to grapple
with striking the right balance between safety and
autonomy for clients in CD programs.
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